





















































































































































































































































































































































consider all resources protected by section 4(f), the DEIS should be revised or supplemented to
include a fu11 section 4(f) analysis for the Cascade Locks Resort and Casino alternative.

D. The Treatment of Air Quality Issues in the DEIS is Defective

The DEIS’s treatment of air ciuality issues is fundamentally defective in that it barely
mentions,. and does not analyze, the potential impact of the Cascade Locks casino on visibility in
the Coiumbia River Gorge, even though visibility is by far the most important air quality
problem in the areé.

The Columbia River Gorge Commission recognized the central importance of visibility
in 2000, when it api)roved an amendment to the National Scenic Area Management Plan that
calls for protecting the Gorge against air pollution. See Management Plan at I-3-32-1-3-33.
Visibility impairment was the only specific type of air pollution that the resolution mentioned.’

A Commission-authorized study—the “Columbia River Gorge Air Study and Strategy”—
later documented the central importance of visibility to proper environmental management of the
Gorge. It showed that even though national air quality standards are met in the Gorge, episodes
of damaging visibility impairment still occur. It also showed that even without considering the
impact of such major developments as the Cascades Locks casino, visibility in the Gorge is
projected at best to stay the same or get very slightly better over the next 20 vears. (This
contradicts unsupportéd and conclusory statements in the DEIS at 4-38 and 4-197 thét generally
declining pollution levels “would be expected” to generally improve visibility.)

A fesponsible study of visibility impacts would need to take an approach similar to that
adopted by the Air Study and Strategy. Specifically, it would need to anafyze the emissions
caused by the casino in the context of ¢/l emissions that will affect visibility in the Gorge over

the next twenty years. The unit of measure for that analysis would need to be deciviews—a term

109



not mentioned in the DEIS-—since that is the unit in which visibility impacts are measured.
Moreover, a responsibié analysis would need to reflect the different impact that emissions can
have depending on the place where they are released.

The DEIS does none of this. Its analysis of air quality is limited to statements that air
quality standards are met in the National Scenic Area and predictions that emissions from mobile
sources will decline. The prediction of declining emissions is contained in Appendix K, which
consists entirely of ten graphs. Appendix K does not provide or cite any of the supporting
documentation that would be needed for further analysis of predicted emissions trends or
profiles.

- Yet, even this limited and unsupported analysis shows reason for concern. The DEIS
concedes that the increased traffic on I-84 caused by a casino would generate emissions directly
into the bottom bf the Gorge, where they will stay for some time. DEIS at 3-19-20, 4-196. The
Appendix K graphs ind:mate that the increased traffic generated by a casino would increase
emissions of nitrogen oxides by about 500 tons a year, of volatile organic compounds by about
150 tons a year, and of particulate emissions by about ten tons a year. All three pollutants are
causes of visibility impairment. The graphs also suggest that the level of these emissions
increases will diminish by 2027, but will remain significant even after that decline.

A legally valid EIS must consider all the.impacts or potential impacts of a project
according to their significance, without reference to whether the action agency (the BIA) has a
legal obligation to base its decision én such factors. The visibility impacts of the casino easily
qualify under this test for a fundamentally different and more ;esponsible analysis than they
currently receive. The Secretary is legally obligated to consider the visibility impacts of this

project in making his decision.
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Tﬁe Scenic Area Act aims to prevent actions that would have a “reasonable likelihood” of
“adversely affecting”, among other things, the “scenic” and “natural” characteristics of the
Gorge. 16 US.C. § 544(a). It also requires all federal actions affecting th¢ Gorge to be consistent
‘with the overall purposes of the Act. 16 U.S.C. § 544/(d). Finally, as noted earlier, the Columbia
River Gorge Commission has specifically amended its Management Plan to provide that “[alir
quality shall be protected and enhanced, consistent with the purposes of the Scenic Area Act.”

The Secretary’s consistency responsibilities under this statute and the Management Plan
' clearly require a more detailed analysis of the casino’s visibility ifnpacts. The emiséions
increases that the casino is projected to cause exceed all relevant thresholds that the EPA has
established for requiring detailed air quality analysis and consideration of mitigation measures
before a project can begin construction. In other words, if this project were a stationary source of
air pollution, it would be subject to “prevention of significant deterioration” preconstruction
permitting. If it were located in an area that did not attain air quality standards, it would be
subject to a pre-construction conformity determination. If it were an existing source subject to
“Best Available Retrofit Techﬂology” requirements to reduce its visibility impact, unless it could
show that impact was minimal, it would clearly be unable to make any such “minimal impact’
showing and would likely have to install emission controls. These statements are supported in
detail by the memorandum from Golder Associates attached as Exhibit X.

The proposed casino is subject to a preconstruction approval process under the Gorge Act
that must consider air quality in general and visibility impacts in particular. The quantitative
EPA requirements summarized above provide a standard—the only acceptable standard—for
determining when conformity review must include a detailed analysis of these matters. The

conclusion is unambiguous. Such a detailed analysis is required.
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Because the current DEIS essentially does not mention visibility, and because the issue is
important to the BIA’s ﬁnal decision, the BIA will be legally required to issue a visibility
analysis for public comment before incorporating it into the final environmental impact
statement.

E. - The BIA and the FHWA Have Not Complied With the ESA. |

Section 7 of the Endangered Species Act of 1973 (ESA) requires federal agencies to-
ensure that their actions are not likely to jeopardize a listed species or adversely modify its
critical habitat. 16 U.S.C. § 1536(a)(2). To effectuate the ESA’s duty to avoid jeopardy and
adverse modification, the ESA requires the “action” agency (here, the BIA) to consult with the
Fish and Wildlife Service and/or the National Marine Fisheries Service (together, the Services),
depending on the affected species, to evaluate the effects a proposed agency action may have on
a listed species. See, e.g., T homa$ v. Peterson, 753 F.2d 754, 763-64 (9th Cir. 1985); Greenpeace
1}. Nat’l Marine Fisheries Serv., 80 F. Supp. 2d 1137 (W.D. Wash. 2000). Agencies are to use the
best science and commercial data available in the consultation process, including any effects
analysis. See, e.g., 50 C.F.R. § 402.14(d). Only after the federal action agency complies with
these procedures can any activity that may affect a protected species go forward. See, e.g.,
Greenpeace v. Nat'l Marine Fisheries Serv., 106 F. Supp. 2d 1066, 1075 (W.D. Wash. 2000).

Federal agencies must satisfy this obligation through the consultation process of section 7
and its implementing regulations at 50 C.F.R. Part 402. An agency violates the ESA if it fails to
properly follow the consultation procedures and requirements of section 7. See, e. g.; Thomas v.
Peterson, 753 F.2d at 763—64 (9th Cir. 1985). Courts have interpreted the purpose of the ESA as
protecting speci.es above other interests: the ESA represents a “conscious decision by Congress

to give endangered species priority over the ‘primary missions’ of federal agencies.” Tenn.
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Valley Auth. v. Hill, 437 U.S. 153, 185 (1978). “The plain intent of Congress in enacting [the
ESA] was to halt and reverse the trend toward species extinction, whatever the cost.” Id. at 184.
As part of its consultation obligation, “an agency proposing to take an action must inquire
of FWS for NMFS] whether any threatened or endangered species may be present in the area of
the proposed action; if the answer is affirmative, the agency must prepare a biological
assessment to determine whether such species is likely to be affected by the action.” See Thomas,
753 F.2d at 763 (citing 16 U.S.C. § 1536(c)(1)) (internal quotation marks omitted). “If the action
agency determines through preparation of a biological assessment [BA] or informal consultation
that the proposed actioﬁ is ‘not likely to adversely effect’ listed species or critical habitat, formal
consultation is not required so long as the” consulting Service concurs iﬁ writing. Greenpeace v.
Nat'l Marine Fisheries Serv., 106 F Supp. 2d at 1069 (quoting 50 C.F.R. § 402.14(b)). “If,
however, thé [consulting Service] cannot affirmatively state that the proposed action is not likely
to adversely affect listed species or critical habitat, formal consultation is mandato@.” Id.
(emphasis added).
The ESA also prohibits the “taking” of listed species. 16 U.S.C. § 1538. To “take” means
“to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to
engage in any such conduct.” 16 U.S.C. § 1532(19). The Services have defined “harm” to
include significant habitat modification that results in actual death or injury by sigﬁiﬁcantly
impaiﬁng essential behavioral patterns. See 50 C.F.R. § 17.3 (FWS), 50 C.F.R. § 222.102
(NOAA Fisheries); see also Babbitt v. Sweet Home Chapter of Communities for a Great Oregon,
515 U.S. 678 (1995) (upholding FWS definition of “harm™). NOAA Fisheries Service considers
“essential behaviors” to include breeding, spawning, rearing, migrating, féeding, or sheltering.

50 C.F.R. § 222.102. Federal actions that are likely to take a listed species may proceed only
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pursuant to an incidental take statement (ITS) obtained through formal consultation. 16 U.S.C.
§§ 1536(0)(2), 1538(a)(1)(b).

In this case, two action agencies—ithe BIA and the FHWA-—-have ESA duties because of
the nature of the federal actions.they may undertake. Although the Tribe has apparently funded
some of the species analysis for this project, the action agencies are obligated to satisfy the
requirements of section 7. See, 3 g., Greenpeace v. Nat’l Marine Fisheries Serv., 106 F. Supp. 2d
at 1075; see also 50 C.F.R. § 402.08 (if nonfederal entity prepares BA, the “ultimate
responsibility for compliance with section 7 remains with the Federal agency”).

The BIA’S consultants (funded by the Tribe) have prepared two BAs. One, for the FWS,
addresses the following listed species and critical habitats under the jurisdiction of that wildlife
agency: the bald eagle, the northern spotted owl and its critical habitat, and the Columbia River
bull trout and its critical habitat. The second BA is for NMFS, and it address the following listed
salmonids and critical habitats: Lower Columbia River Chinook salmon and critical habitat,
Lower Columbia River steelhead and critical habitat, and the Lower Columbia River Coho
salmon. No other species are addressed, including plants, and the BAs fail to provide any actual
species lists provided by the Services.

The BIA admits in the NMFS BA that the proposed casino project is likely to adversely
affect several listed salmonid species, and formal consultation for those species is re(;uired for
the proposed project to proceed. As explained below, however, the BIA and the FHWA must
revise the BAs to fully consider the direct and indirect effects of the proposed casino project on
all potentially affected listed species and designated critical habitats. Once the BAs are properly
revised to meet the informational standards and requirements under section 7, the BIA and the

FHWA must proceed to formal consultation with both NMFS and the FWS.
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The deficiencies in the BAs are especially telling of the questionable objectiveness and
efficacy of ESA compiiaﬁce for this prOpésai. For example, the FWS BA ﬁotes that the proposed
project would need up to 400,000 galions of water per day. Despite the large volume of water
and the ﬁotable effect this would have on the Columbia River and listed species (either directly
or through impacts to groundwater recharges), the BA simply states that water would be supplied
by the City, and therefore any impacts from withdrawals “will not be addressed further in this
BA.” See FWS BA at 7. The FWS BA similarly dismisses any impacts to listed species from the
discharge of 165,000 gallons per day in the City’s wastewater treatment plant. Id. Likewise, the
BA dismisses the critical importance of examining the impacts ﬁom fire suppression, installation
and expansion of electrical, gas, and transmission utilities for the casino project. Perhaps even
worse, the NMFS BA doesn’t even mention these critical components of the casino project,
including wastewater and potable water needs, let alone analyze their impacts to listed species.
Also of concern is the failure to address significant aspects of the highway/bridge construction
that would occur under FHWA review.

This “willful blindness” approach is a fundamental failure by the BIA and the FHWA to
satisfy section 7. The agencies are obligated to include “indirect effects” as part of “effects
analysis.” 50 C.F.R. § 402.03; Nat'l Wildlife Fednv. Coleman, 529 F.2d 359 (5th Cir. 1976)
(consultation on impacts to listed species from federal highway project must include indirect
effects of future private development that will occur because of highway improvements). The
indirect effects from the increased water withdrawals could include potential reduction in stream
flows in the Columbia River with resulting impacts to the listed salmonids. For example, flow
reductions could potentially limit access of migrating salmonids to spawning habitat, reduce

available rearing habitat for juvenile salmonids, and result in elevated water temperatures and
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lowered dissolved oxygen levels. These and cher indirect impacts are not considered at all in the
BA or DEIS as required by both the ESA and NEPA.

The failure té address indirect effects also renders the BAs’ definition of “action area”
fatally infirm. The BAs narrowly define the action area as just those areas directly affected by
the project. See FWS BA at 4-5; NMFS BA at20. Under this definition, the action area extends
only 200 feet into the water around the project, upstream and downstream. But this appears
entirely based on the arbitrary removal of indirect effects, Such as water withdrawals, that would
certainly include a much greater area of the Columbia River. See 50 C.F.R. § 402.02 (“action
area” defined to include any area directly or indirectly affected by the proposed federal action,
and not just project area). The indirect effects caused by highway construction and the addition
of considerable amounts of traffic are also ignored. The BAs must be revised to include these
indifect effects and an appropriate action area for its effects analysis.

Unfortunately, the treat;ﬁént and analysis of admitted impacts to listed species fare no
better in the BAs. For example, the FWS BA purports to address spotted owls, admitting that
* owls occur within the action area. FWS BA at 22. The BA also notes that 30 acres of foraging
habitat would be removed as part of the project. The BA also acknowledges other impacts
affecting owls, such as noise disturbance and harassment. Nonetheless, the FWS BA determines
that there would be no “direct effect” on owls because there are no “known” owls roosting within
the action area , and concludes for purposes of Section 7 that the project “may affect, but is not
likely to adversely affect” the NSO. The problem is that the BA admits that no surveys were
conducted within the area of greatest concern (the forested area south of [-84); surveys were

conducted only within the “project footprint.” And even the surveys the BA claims were
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conducted (i.e., within the project footprint) are not detailed in any way as to support the BA’s
conclusion that there are no owls in that area.

The BIA admits in the NMFS BA that the proposed casiﬁo project is likely to adversely
affect several listed salmonid species, and formal consulfation for those species is required for
the pfoposed project to proceed. As explained above, however, the BIA must revise its BAs to
fully consider the direct and indirect effects of the proposed casino project on all potentiaiiy
affected listed species and designated criticai habitats. As the action agency, it is the BIA’s
obligation to satisfy the requirements of section 7. See, e.g., Greenpeace, 106 F. Supp. 2d at
1075; see also 50 C.F.R. § 402.08 (if nonfederal entity prepares BA, the “ultimate responsibility
for compliance with section 7 remains with the Federal agency”). Because of the fundamental
tailure of the BAs to even consider, let alone analyze, key effects to protected species and
habitats render the documents insufficient under section 7.

On August 11, 2006 the BIA was notified that NMFS did not concur with the BIA’s
conclusions regarding the potential impacts to sensitive fish species. Nonetheless, the DEIS
continues to cite the conclusion of the BIA’s biological assessment that “stormwater discharge
associated with operation of the proposed project “may effect” but “is not likely to adversely
effect” numerous listed fish species. DEIS ai 4-54, NMFES unequivocally disagreed with this

conclusion in 2006, a year and a half before the DEIS was published.?? The DEIS fails to even

23 In a letter dated August 11, 2006, NMFS stated the following: ,

Based on the information provided, NMFS does not concur with the BIA’s
determination of “not likely to adversely effect” for LCR steethead and LCR coho
salmon. Further, NMFS does not agree with the BIA’s analysis that there are no effect to
UCR spring-run Chinook salmon, SR Basin steelhead, or MCR steelhead. Water quality
treatment of stormwater will treat an estimated 85 to 95% of pollutants generated by the
water quality storm event, and stormwater will bypass the treatment systems during large
storm ¢vents. Stormwater runoff from residential and commercial developments typically
contains nutrients; sediments; metals; hydrocarbons from gasoline, oil and vehicle

117



mention the NMFS letter of non-concurrence, and merely states that a future letter of
concurrence will be included in the Final EIS. DEIS at 4-49. |

The BIA’s failure to comply with the ESA and NEPA leaves no room for doubt that these
serious and éigniﬁcant flaws require the BIA’s commitment to properly oversee the consultation
processes required by the ESA, including revision of the BAs. Once the BAs are properly revised
to meet the informational standards and requirements under section 7, the BIA should proceed to
formal consultation with both NMFS and FWS.

IV.  The Proper Approach to Address the Tribe’s Request

As demonstrated in these comments, the Tribe’s proposal violates numerous federal laws
and presents an unacceptable policy choice for the BIA. The only possible result for the Tribe’s
proposal is denial. BIS should take that action now. On January 4, 2008, the BIA issued eleven
denials for tribal off-reservation casino requests that, like the Tribe’s proposal, failed the
commutability test. There is no reason to prolong the review of the Tribe’s request, because it
 fails that threshold test.

Once the BIA hés denied the Tribe’s request, it can reinitiate the process under the
consensus-based management principles of the Department of the Iﬁterior’s NEPA process. To
do so, the BIA should work with the Tribe, the parties submitting these comments, the
Confederated Tribes of the Grand Ronde Reservation, affected local governments, and other
parties to retain a facilitator who can help identify community-preferred alternatives outside of
the Gorge. Such an alternative could take the form of the Portland Area “No Off-Reservation

Casino Zone” depicted in Exhibit H. With such a preferred alternative identified, the BIA can

exhaust; pathogens and pesticides. These residual pollutants will degrade the water
quality of Herman Creek and the Columbia River, which may affect the listed species
using these habitats.

National Marine Fisheries Service’s Nonconcurrence Letter, August 11, 2006, Attached as Exhibit K.
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work cooperatively with the parties to determine what action should be undertaken to address
legitimate Tribal needs.
CONCLUSION

The Tribe’s c;asi'no authorization request is invalid on multiple grounds and must be
denied. Under the first step of the BIA’s off-reservation casino policy, the proposal must be
rejected because the land does not qualify for trust status under section 5 of the IRA and the
regulations in 25 C.F.R. part 151 due both to the absence of tribal need and to adverse impacts
on local éommunities. On both gronndg, the Tribe’s request must be denied.

Under the second step of the policy, the request must be denied because neither site
satisfies the two-part determination in section 20 of IGRA. The Cascade Locks and Hood River
site.s are not commutable from the locations on the Warm Springs Reservation where Tribal
members reside. As a result, casino development at this location would undermine the viability
of the Warm Springs Reservation in Violatioﬁ of the Department’s January 3, 2008 policy
statement. In addition, both sites would harm the affected local communities.

The DEIS is deficient and cannot serve as the basis for federal decision-making. The
purpose and need statement does not reflect the BIA’s statutory obligation under section 5 of the
IRA and section 20 of IGRA because it considers only benefits to the Tribe, and fails to z;xccount
for the required determination of no detriment to local communities.

The alternatives analysis is deficient both under the purpose and need statement and
under NEPA case law for what constitutes reasonable alternatives. The purpose and need
statement is not limited to gaming, but instead calls for improvément of the Tribe’s éconorm'c
condition generally. The DEIS fails to consider reasonable alternatives that would enhance tribal

revenue through non-gaming economic development. In addition, numerous reasonable
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alternatives are rejected without adequate basis. As has been the case since the initial scoping
report, the DEIS violates NEPA because it is singularly focused on achieving approval of the
Cascade Locks site and not evaluating a serious range of alternatives. Under a proper DEIS, a
casino would not be located in the Gorge, and the Tribe’s economic obj ectivmes could still be met.
The BIA has violated Departmental policy by not involving consensus-based management to
explore such alternatives.

The DEIS s also deficient on multiple technical grounds. It seriously fails to consider
cumulative effects properly and it understates the adverse impacts of the proposed developments
at Cascade Locks and Hood River, Indeed, the Hood River site cannot be realistically developed
with a commercial gaming facility and should be deleted from the alternatives review.

Finally, a casino development at either Gorge site would conflict with numerous other
federal laws. Both the Hood River and Cascade Locks alternatives conflict with the Scenic Area
Act and cannot be approved. The Hood River proposal would adversely affect a National
Historic Landmark, and should be rejected as an alternative for that reason. The proposal also
violates the NHPA, ESA, and section 4(f) of the DOT Act.

On the basis of these many significant legal and technical deficiencies, the Tribe’s trust
land application and casino authorization request should be denied. If it is to be considered, a
supplemental DEIS is required, subject to a community cons.ensus process established to identify
suitaBle locations for tribal economic development (not necessarily gaming) outside of the

Gorge, preferably on or near the Tribe’s reservation. Thank you for considering our comments. -
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Very truly vours,

Hood River No Casino
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Friends of the Columbia Gorge

'} .
Faad Some
No Gorge Casino!






