




















































































































































































































violate AASHTO standards, which are destgned for interstate safety and are implemented
throughout the nation. In light of the concrete benefits to residences on Forest Lane and the
ability to meet AASHTO safety standards, the Tribe encourages ODOT to consider the City and
Port’s variance request to keep the ECLI off-ramp open.

In sum, the DEIS identifies that safe access can be provided to the industrial site and to
downtown. The Tribe recognizes the convenience and benefits of the ECLI westbound oft-ramp
and, in light of the ability to meet national AASHTO spacing standards, the Tribe encourages
ODOT to consider a variance request to its more restrictive standards seeking to allow the ECLI
westbound off-ramp to remain open.

2. Transportation Facilities

As analyzed in the DEIS, market studies for the proposed facility at Cascade Locks
identify that there will be a significant number of visitors and employees traveling to and from
the facility via 1-84. 1-84 is a heavily traveled corridor that carries inter-regional, regional, and
local traffic. The DEIS concludes that the casino-related traffic would contribute incrementally
to regional congestion on westbound I-84. The study focuses on the “peak hour,” which involve
only four to five days out of the year for a total of 4 to 5 hours—Sundays in August from S5pm-
6pm. The vast majority of the time, the traffic volumes and the impacts on roadway
functionality will be far less. In other words, traffic associated with Cascade Locks will add to
volumes, but unacceptable conditions will likely oceur under background growth conditions
regardless of whether the Cascade Locks facility is constructed because these transportation
system issues are primarily a regional growth 1ssue.

To mitigate incremental traffic impacts of the casino facility, the Tribe is proposing
aggressive transit plans for both customers and employees and has committed to participating in

regional transit efforts. Exhibit 7. The Tribe retained a well-known transit consulting firm to
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identity a feasible and likely transit program for the Proposed Project. See Exhibit 7. The transit
program includes an aggressively incentivized employee transit program consisting of carpool,
vanpool, and shuttle options depending on the point of origination. These programs will mitigate
impacts of westbound traffic on I-84. Importantly, the Tribe has also committed to hiring at least
one full time employee to shape, implement, and manage the facility’s transit program to ensure
the greatest level of effectiveness.

It is important to note that transportation system modifications as a result of the facility
will also result in ancillary benefits. For example, the proposed Forest Lane Interchange will
provide direct access to the Port of Cascade Locks. It may also result in the consolidation of
functions of the adjacent partial interchanges (Herman Creek Interchange and westbound off-
ramp of the East Cascade Locks interchange). This consolidation does not substantively alter the
comparable interchange merge/diverge functions {e.g., compare Exit 46 functions (Table 4-26)
with Exits 45 and 47 functions (Table 4-19)), but would result in greater compliance with ODOT
spacing standards. The inclusion otf'a grade-separated crossing over the UPRR will notably
improve safety because it will eliminate the potential for rail-related crashes. Finally, the partial
closure of the East Cascade Locks eastbound merge to non-truck traffic similarly will result in a
safety improvement because it will eliminate the potential for collisions caused by passenger
vehicles turning onto and merging into the eastbound ramp, which 1s also used by the truck
weigh station fraffic.

H. Analysis of Mitigation Measures

Environmental impact statements are to identify potential mitigation measures designed
to avoid or minimize environmental impacts, to rectify impacts by repairing, rehabilitating, or
restoring the affected environment, or to reduce or eliminate the impact over time through

preservation or maintenance. See 40 C.F.R. § 1508.20. Mitigation measures must be discussed
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m sufficient detail to ensure an objective evaluation of a project’s environmental impacts. See
e.g., Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 {(1989).

The discussion of mitigation measures and how they will lessen adverse impacts to the
environment in the DEIS complies with the NEPA’s and CEQ’s regulatory requirements.
However, the final EIS could better explain the Tribe’s commitment to developing the Proposed
Project in a way that minimizes environmental impacts. To that end, to foster informed decision
making, the final EIS could note and clearly evaluate the Tribe’s proposed voluntary mitigation
measures for the Cascade Locks Alternative, which are designed to lessen impacts to the
environment. In addition, the DEIS could also discuss the improvements and benefits to the
community of such mitigation measures.

1. Mitigation Measures Relating to Transportation

First, the DEIS notes that the Cascade Locks Alternative will result in local roadway
improvements. See DEIS at 2-12. The final EIS could also discuss mitigation measures for
transportation facilities discussed in Section [1.G and could discuss in more detail how the
Proposed Project will benefit the existing transportation infrastructure. The DEIS mentions that
construction impacts on tratfic operations will occur; however, these impacts are temporary and
can be lessened or, in some instances, can be avoided. The final EIS could note that construction
activities will be temporary and that through the use of mitigation measures, which can be listed
and discussed in the final EIS, the adverse impacts to the environment will be reduced.

In addition, the DEIS notes that “the three partial Cascade Locks area interchanges do not
comply with existing interchange spacing standards.” /d. at 3-103. They were constructed under
different spacing standards, prior to ODOT revisions. To provide improved access to the
Proposed Project and the Port of Cascade Locks, as mentioned in Section 11.G, the Tribe

proposes to finance construction of a full interchange with I-84 at the Forest Lane Overpass.
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Although the DEIS mentions that a new interchange would provide a faster, safer point of access
to the Port of Cascade Locks Industrial Park, see id. at 4-134, the final EIS should also indicate
the other transportation benefits of the Tribe’s Proposed Project.

The final EIS could highlight the benefits that the Proposed Project will have on the
interchange. For example, the improvement of the I-84 interchange will bring the spacing
standards into better compliance, the plan will include up to four traffic lanes, the travel times for
those using the interchange will be shorter, and a path for bicycles and pedestrians will also be
provided by the Tribe. In sum, the Forest Lane Interchange will be consistent with local land use
and transportation plans, and it will not adversely affect the safety and operation of the main
highway. Consequently, it wiil result in several benefits, including better and quicker access to
the Cascade Locks Industrial Park.

Second, in an effort to reduce the impacts on traftic, as discussed in Section 11.G, the
Tribe proposes several solutions designed to mitigate impacts relating to travel to and from the
Proposed Project area. The Tribe is committed to exploring opportunities to lessen impacts on
traffic, including providing empioyee shuttles designed to travel to and from the reservation and
other possible locations, vanpools, and potentially shuttie buses for casino customers around the
Portland area. Encouraging the use of alternative modes of transportation will decrease the
negative impacts associated with increased traffic, and the rmplementation of this mitigation
measure should be more thoroughly addressed in the final EIS.

2. Eavironmental Sustainability

In keeping with the Tribe’s goal to achieve environmental sustainability, the Tribe has
designed and plans to construct the Proposed Project in a environmentally conscious manner. As
discussed in section I1.C.2{e), the Tribe has proposed a carbon-reduction plan, which is designed

to decrease carbon emissions due to transportation and also from the casino. Specifically, the
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Tribe 18 committed to seeking ways to reduce the carbon footprint of the Proposed Project
through conservation and the use of renewable energy. By developing and implementing a long-
term operational carbon reduction plan, the Tribe has designed and will construct a carbon-
neutral facility, which will implement innovative technologies to lower non-renewable energy
consumption through use of natural light and solar panels. In addition, to conserve water, the
Tribe will install rain water and stormwater irrigation systems. The final EIS could note and
discuss how these additional mitigation measures will mitigate impacts of the Proposed Project.
The final EIS could also discuss the mitigation measures that the Tribe will implement in
the actual design of the Proposed Project. The CEQ regulations provide that mitigation includes
design measures that will “[m]inimize impacts by limiting the degree or magnitude of the action
and its implementation.” 40 C.F.R. § 1508.20(b). The Proposed Project will have impacts on
the visual environment, but the Tribe will undertake several mitigation measures to lessen any
adverse impacts. Specifically, the Tribe has designed a facility that will rehabilitate a blighted
industrial area that has been out of operation for several years. The design elements will be
compatible with the natural surroundings of the Cascade Locks location. Moreover, even though
the Tribe is not required to adhere to the Gorge Commission’s building standards because the
facility is located in an urban area, whenever possible, the Tribe has designed the facility to
comply with the best environmental practices in the Gorge. For example, to reduce nighttime
light, the facility would use lighting approved by the International Dark Sky Association to
minimize lighting impacts. The final EIS could discuss the Tribe’s commitment to use design

features that mitigate adverse effects to the environment.
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3. Community Benefit Fund and Warm Springs Tribes Oregon Benefit
Fund

The final EIS could more fully discuss the Community Benefit Fund, whereby $55.4
million over the first eleven vears of the Project’s operation would be available for the
conservation efforts of local communities. In the Tribe’s March 25, 2005 MOA with the City of
Cascade Locks and Hood River County, the Tribe committed to contributing six percent of the
net income of the gaming complex to a Community Benefit Fund. The Fund is intended to be
used for a variety of local community improvement measures, inchuding preservation of the
environment and protecting natural and cultural resources within the NSA. The final EIS could
discuss fully the benefits of the Commiunity Benefit Fund and how it will improve the local
community, Additionally, the final EIS could discuss the Warm Springs Tribes/Oregon Benefit
Fund and the benefits it will provide to the local community and to all Oregonians. In particular,
the provision of $100 mitlion over the first 25 years from this Fund for projects designed to
protect and enhance the Columbia Gorge, as well as funding for college scholarships for Oregon
students (3850 million in the first 25 years) and cconomic development grants to local
communities ($50 million in the first 25 years), should be mentioned in the final EIS,

4. Tribal-State Compact

Even though the DEIS mentions the Compact between the Tribe and the State of Oregon,
the final EIS could further discuss the benefits of such an agreement to ensure protection of the
environment. The Tribal State Compact is contingent on the fee-to-trust transfer of the 25-acre
parcel in Cascade Locks. it conveys to the State a perpetual conservation easement over the
Tribe’s Hood River trust land (47.5 acres) to prevent future development of that land, and it also

grants the State a perpetual conservation easement over the Tribe’s Hood River fee lands (175
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acres) and transfers ownership interest of those fee lands to the State through the Department of
Parks and Recreation. See DEIS at 2-4.

Through the Compact, the Tribe is granting to the State 215 acres of land to be protected
in perpetuity from development. Under the terms of the Compact, the land will remain in its
current natural state and will provide important wildlife habitat. The final EIS could discuss the
benefits to Oregonians associated with the Compact.

1. Hood River Alternative

The DEIS correctly concludes that constructing a casino at the Tribe’s property(s) near
the City of Hood River is a feasible alternative that should be thoroughly analyzed. The Tribe
has submitted a 175-acre fee-to-trust transfer application to facilitate construction of a casino on
approximately 215 acres of fee and trust property (Hood River Option A) and has examined
whether it 1s feasible to construct a casino on the 40-acre gaming-eligible trust property at Hood
River (Hood River Option B). The 40-acre trust property is gaming-eligible and therefore
requires no IGRA, Section 20 “two-part” determination nor State governor concurrence. The
Tribe acquired the trust land from the heirs of an individual tribal member allottee in the period
from 1974-1976, pre-dating the 1988 trigger in IGRA for a two-part determination under Section
20(b)(1)(A).

Opponents of both the Cascade Locks Alternative and the Tribe’s original proposal to
build a casino on its 40-acre trust parcel near Hood River have clatmed that engineering and
geological obstacles would prevent the Tribe from developing the Hood River Alternative.
However, at the March 17, 2008 Hood River DEIS public hearing, the Tribe’s consulting
engineer, James Bussard, provided oral and written testimony and entered documents in the

record establishing that, trom an engineering standpoint, the Hood River Alternative is feasible.
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Mr. Bussard’s testimony concluded that construction of the proposed 8-story casmo
structure-—six levels of parking and two levels for the casino, administration and food
facilities—on a steep, wooded side slope “is not a difficult structure to build.” Mr. Bussard's
testimony was based, in part, on a geotechnical site investigation by Cornforth Consultants. The
Cornforth report, a written summary of which was attached to Mr. Bussard’s statement,
concluded that their mvestigation “did not find any feature or condition that would make
construction of a casino at {the Hood River trust land] site ‘unfeasible’.” Bussard explained that
the structure could be “founded on spread footings in a step configuration or supported on drilled
piers or piles that would be driven through the overburden to the bedrock.”

Bussard’s engineering feasibility analysis focused on Hood River Alternative Option A,
which assumes that the entire casino facility, including all ancillary facilities such as parking,
wastewater treatment, etc. would be constructed on the Tribe’s 40-acre gaming-eligible trust
parcel. Bussard’s conclusions, however, also hold true for Option B, which assumes that the
Tribe 1s able to put its 175 acres of adjacent fee lands into trust and use these lands for ancillary
facilities. Bussard stated that under Option B, “the project obviously becomes easier from an
engineering standpoint.” His overall conclusion was that {“t]he Hood River altemative, either
Option A or Option B, is clearly a viable alternative.”

Critics also claim, based on other arguments, that the Tribe cannot in fact develop the
Hood River trust lands for a casino site and that therefore the value of the compromise to forego
gaming on this land in favor of gaming on the Cascade Locks land is greatly diminished. These
arguments center around four main contentions: (1) the Hood River trust land is not “Indian
land” eligible for gaming because the Tribe has not exercised “governmental power” over the

property, 25 U.S.C § 2703(4)(B}; (2) gaming on the Hood River trust land would require taking
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additional adjacent property into trust, which would be inconsistent with the Gorge Act; (3) the
Tribe has no access to the Hood River trust land; and (4) the Tribe would be unable to secure a
gaming Compact for the site from the Governor. We note that it is not the role of the BIA in this
EIS to determine with absolute certainty these legal arguments, only that the alternatives
analyzed are feasible and reasonable See 40 C.F.R. § 1502.14(a); see also Kilroy v. Ruckelshaus,
738 F.2d 1448, 1454 (9" Cir. 1984). It can do so in light of the following arguments and facts.

As an initial matter, three of these arguments focus on gaming development. There is
little dispute that the Tribe could develop this trust land for other purposes, including timber
production, housing, or other beneficial uses for the Tribe. Accordingly, the agreement to
convey a conservation easement for management of the land for conservation values is extremely
valuable even if gaming could not be established on the property. However, the Tribe remains
convinced that gaming could be established on the site.

With respect to the first argument, the Tribe does in fact exercise governmental power
over the Hood River trust land. The land is subject to numerous tribal ordinances and code
provisions, which the Tribe generally extends to cover all 1ands within the boundaries of the
Warm Springs Reservation and to all tribally-owned trust lands outside the reservation. The
Tribe does not need to exert public satety authority over the property because as “Indian
country” in Oregon outside the boundaries of the Warm Springs Reservation (even though it is
land held in trust for Warm Springs), it is subject to State criminal and civil adjudicatory
jurisdiction under Public Law 280. Moreover, the fact the Tribe has not developed the property
but has chosen to manage the land consistent with the scenic values of adjoining public and

private lands within the NSA does not mean the Tribe lacks “governmental power” over the
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property. That decision is itseif an expression of the Tribe’s “governmental power” over the
property.

With respect to the second argument, that additional land would have to be taken info
trust to construct a gaming facility, as an initial matter, the Tribe’s development team, including
the project engineer, James Bussard, has concluded that no additional land would need to be
taken into trust to establish gaming on the 40-acre Hood River trust land, but that ail of the
facilities could feasibly be placed on that trust property. That option is included in the DEIS as
Hood River Alternative Option A. This trust property is both subject to the savings provision in
the Gorge Act, 16 U.S.C. § 5440(1), and is gaming-eligible under the IGRA. It would not
require any federal action to approve gaming on the site.

In any event, even if the Tribe were to pursue a fee-to-trust transfer of additional property
{(included in the DEIS as Hood River Alternative Option B)," the Gorge Act would not operate in
any way to limit this transfer. The Act requires that all federal agency actions must be consistent
with the purposes and intent of the Act. 16 U.S.C. § 544/(d). This consistency provision,
importantly, is expressly subject to 16 U.S.C. § 5440(a)(1), which provides that the Gorge Act
shall not affect or modify any treaty right “or other rights of any Indian tribe {including the
Tribe].” This includes the right to seek a fee-to-trust transfer under the provisions of Section 5 of
the 1934 Indian Reorganization Act. 25 U.5.C. § 465. The Gorge Act consistency provision
does not alter or diminish that right, nor does it add criteria to that fee to trust determination.

With respect to the third argument, one of the Tribe’s long-established rights is the right

to access its trust land. This access has been via the Historic Columbia River Highway. The

® Because the additional land would not house any gaming activities, an IGRA Section 20
determination would not be necessary or appropriate.
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other rights of any Indian tribe,” 16 U.S.C. § 5440(a)(7), was never intended to abrogate the
Tribe’s established right to gain access to its own trust land. That access, which includes a right
of access for the Tribe’s invitees, is how the Tribe would develop and operate a gaming facility
on its Hood River Trust Lands. The access road the Tribe has designed - in cooperation with the
State of Oregon to avoid impacts on the Mark O. Hatfield State Park and the Historic Columbia
River Highway - crosses a small portion of Forest Service land. DEIS Figures 2-7, 2-8.
However, an “cqually suitable” alternative access route could be developed that does not cross
Forest Service land but remains primarily on tribal and state park land. Exhibit 40, Declaration
of Fim Bussard. Thus, it is irrelevant whether the Gorge Act’s “consistency” provision might
allow the Forest Service to deny the Tribe a right-of-way to access 1ts trust land.

With respect to the fourth argument, the requirement to obtain a Compact with the
Governor is subject to a good faith obligation on the part of the Governor to negotiate a Compact
for Class III gaming with the Tribe. 25 U.S.C. §§ 2710(d)}3)(A). There is an administrative
process to obtain Compact approval by the Secretary if the Governor should fail to meet this
obligation. 25 C.F.R, part 291. Further, Class I gaming does not require a Compact. As such,
the site could still be developed for a facility focusing on full utilization of the increasingly
sophisticated array of Class I gaming. In other words, while the Tribe would certainly seek a
mutually beneficial gaming Compact with the Governor, the Tribe does not see that requirement
as an insurmountable obstacle to development of the site for gaming.

For the reasons described in detail in these comments, while the Flood River Alternatives
are feasible and viable cnes for the Tribe, the Cascade Locks Alternative is the Tribe’s preferred

alternative at this time. That is because the Cascade Locks Alternative offers a unique
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opportunity to effectuate a win-win scenario for the affected Gorge communities, the State, the
Tribe and the NSA.

J Warm Springs Alternative

The purpose and need for BIA action is to provide a means by which the Tribe can
improve its current economic situation. The Warm Springs Alternative is unable to meet the
economic and social needs of the Tribe for several reasons. First, a casino at Warm Springs
would be smaller than one in a more urban or more accessible location. As economic studies
have noted, few visitors would travel to this isolated rural location. See DEIS at 2-18. Second,
as the DEIS accurately states, given the remote location (approximately 105 miles from
Portland), the alternative would yield average discretionary distributions of only approximately
$10 million per year from 2008-2018, which would meet only a fraction of the Tribe’s needs, as
the Tribe’s current shortfall is $26 million a year. See id. Third, even though the DEIS does not
discuss it, the Warm Springs Alternative would employ fewer people than the other action
alternatives. The nability to attract a high number of visitors, to create a high number of jobs,
and to stimulate economic growth sufficient for the Tribe to meet its purpose and need makes the
Warm Springs Alternative an unhikely altemative to ensure that the Tribe’s economic and social
needs are met.

Finally, the Warm Springs Altemative will require construction of a new interchange on
Highway 26 to resolve safety issues, further undermining the purpose of the project to meet the
Tribe’s financial needs. As traffic volumes increase on the expressway and local street system,
the number of acctdents will also increase. A new interchange will require an undercrossing of
U.S. 26 approximately 80 feet wide, and because of the existing grade at the location of the
interchange, the widening of the road would be significant to ensure safe vehicle merging. See

DEIS at 2-21. Widening the interchange significantly would be very costly to the Tribe, and
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because the Warm Springs Alternative would only partially alleviate the Tribe’s financial
situation, the cost of the interchange would not be offset by future casino revenues.
IIl.  CONCLUSION

The DEIS is a comprehensive document that complies with the full scope of the BIA’s
NEPA obligations. The Tribe supports the DEIS and provides these comments to further
enhance the discussion and analysis in the DEIS a.ﬁd to respond to issues raised during the public
comment period,

Any development results in changes and has impacts. However, development at the
industrially zoned site at Cascade Locks is consistent with and furthers the goals of the Gorge
Act, results in few adverse impacts, and is welcomed by the local community. The Tribe’s need
for the Proposed Project is compelling and the overall social, economic, and environmental
benefits of the Cascade Locks project weigh heavily in favor of identifying this alternative as the
preferred alternative,

In particular, as detailed above, these benefits include but are not limited to the following:
(1) the Proposed Project meets the Purpose and Need for the proposed action more fully and
more quickly than any other alternative; (2) it will result in a unique opportunity to protect and
enhance NSA resources; (3) it will result in the greatest positive socioeconomic impacts,
including job creation on and off the reservation; (4) it is within a commutable distance from the
Warm Spring Reservatic;n; (5) it 1s strongly supported by federal, state, local and tribal
governments and officials; (6) it will result in increased services and quality of life for
1
/i

1
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Gorge residents and tribal members; and (7) it wili enhance tribal sovereignty over aboriginal

lands and enhance tribal cultural ties to these lands and to the Columbia River.

DATED this 15" day of May, 2008.
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